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Recommendations on the Practical
Arrangements for confidentiality decisions

ClientEarth supports the content of EFSA’s Non-paper’

We support the content of the Non-paper that EFSA published as a Staff Working document in March
2020, on the practical arrangements implementing Articles 38 (1) and 39d(5) of Regulation (EC) n°
178/2002, in particular:

¢ The strong commitment to transparency made by EFSA in the introduction;

e The proposals related to the proactive publication of environmental information, perfectly in line
with the objectives of the Aarhus Regulation and the transparency reform of the General Food
Law (GFL);

o The use of quantitative threshold and time limit to create a rebuttable presumption of non-
confidentiality, or in other words an obligation for applicants to provide a specific justification for
confidentiality when the time limit/threshold are met. Such rebuttable presumptions increase the
predictability of EFSA’s approach.

We call on EFSA to maintain this approach on the draft to be adopted in the fall.

" March Staff Working Document -
https://ec.europa.eu/food/sites/food/files/safety/docs/gfl_expg_20200303_efsa.pdf
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Additional recommendations

The definition of ‘verifiable’ justifications - We invite EFSA to give guidance on what can be
considered as a ‘verifiable’ justification. The Non-paper covers the type of justification needed but not the
nature of the evidence deemed as sufficiently reliable. Guidance on both aspects is necessary.

Access to the full report - We urge EFSA and the Commission to not give in to industry requests to not
proactively publish the full reports. Access to the full report — with the exception of the information for
which a confidentiality request is granted - was the foundational ambition of the transparency reform.
Limiting the publication to information on which studies are included would significantly and illegally
hinder the right to access created by the reform.

Undertakings or signed statements by third parties — It is justified to require from third parties an
action that will demonstrate that they were reminded of their obligation to use the information published
for non-commercial use only. However, the system created to do so cannot create practical hurdles that
would hinder the right to access. The system created on the ECHA website (a pop up window that must
be ticked to access the content) is a good example of a reasonable system.
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